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EXECUTIVE SUMMARY 

Supply contracts lie at the heart of any public procurement procedure, regardless of the 

nature of the goods/works/services to be acquired. Selecting the appropriate type of contract 

and including all relevant information is meant to guarantee that public bodies will achieve their 

procurement objectives while adhering to relevant domestic and international regulations. 

Contract documents safeguard the procuring entity’s rights and set out the obligations of the 

contracting parties.   

These guidelines are designed to offer a comprehensive overview of supply contracts 

applied in public procurement procedures. In addition to extensive and actionable information 

on the nature of various contracts, the publication also provides guidance and recommendation 

for public bodies on when to use a specific kind of contract.  

Generally speaking, contract documents shall clearly define the works to be carried out, 

the goods and services to be provided, the rights and obligations of the contracting parties, as 

well as, where necessary, the functions and powers with regard to the supervision and 

monitoring of the execution of the contract. The general conditions of a given contract shall 

always be complemented by special conditions applicable to the particular goods, works or 

services that are the object of the contract. Additionally, the conditions of the contract shall 

provide for the balanced distribution of risks and liabilities. 

Sections 2-4 of these guidelines provide readers with a general introduction to contracts, 

various contractual instruments (i.e. Letter of Intent, Purchase Order, Framework Agreement, 

etc.) available to procuring entities and instances when these instruments should be used. 

Furthermore, key considerations for selecting the appropriate contract types are also described 

in detail.  

Section 5 offers a detailed analysis of the various types of supply contracts used in public 

procurement as well as recommendations as to when a particular contract should be used, 

depending on the circumstances of the particular procurement.  

Section 6 is dedicated to introducing general and special contract terms and conditions 

and is complemented by actual examples of their use.  

The last section of the publication offers practical guidance on how procuring entities 

should manage the drafting, the review and the signing of supply contracts as well as on the 

subsequent management of such contracts.  
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1. CONTEXT AND BACKGROUND 

1.1 Purpose of this guideline 

The purpose of these general guidelines is to provide public bodies and organisations using 

public money with guidance for selecting the most suitable form of contract for their procurement 

projects. 

 

1.2 Intended audience 

These guidelines should be used by procurement officers, contract officers, legal advisors or 

other public officers responsible for administering, drafting, preparing, negotiating, and/or 

monitoring and reporting on contract performance on behalf of the Government of Trinidad and 

Tobago. 

 

1.3 Legal context and alignments 

These guidelines should be read in conjunction with the Public Procurement and Disposal of 

Public Property Act of 2015, as amended (“the Act”), the Public Procurement and Disposal of 

Public Property Regulations of 2019 and the publication entitled Handbook of Procurement, 

Retention and Disposal of Public Property of 2019. 

A procuring entity may use these guidelines as a model for developing its own special 

guidelines. In such instances the procuring entity is required to: 

➢ Map all changes (inclusions, edits, deletions) against this model guide; 

LISTING OF PUBLIC BODIES 

▪ The Office of the President 

▪ Parliament 

▪ The Judiciary 

▪ A Ministry or a department or division of a Ministry 

▪ The Trinidad House of Assembly (THA) or a division of the THA 

▪ A municipal corporation 

▪ A Regional Health Authority (RHA) 

▪ A statutory body 

▪ A State-controlled enterprise 

▪ A service commission 

▪ A body corporate or incorporate, established by the President, a Minister or another 

public authority, performing a function on behalf of the State  

▪ A body corporate or incorporate that uses public money 
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➢ Subsequently submit a copy of its own special guidelines to the OPR for review and 

approval. 

 

1.4 The Trinidad and Tobago Public Procurement Procedure 

The Trinidad and Tobago Public Procurement Procedure is derived from the objects of the 

Act.  

 

1.5  Linkage to the Public Procurement Procedure 

The Trinidad and Tobago Public Procurement Procedure is based on achieving the objects of 

the Act throughout all stages of the procurement cycle, from project planning to project closeout. 

These guidelines provide a structured framework designed to mitigate the risks involved in the 

selection of the most appropriate form of contract to be used when entering into supply 

agreements on behalf of the Government of the Republic of Trinidad and Tobago. 

 

 

 

 

 

 

 

 

NOTE! The OPR will grant approval for special guidelines prepared 

independently by public bodies in accordance with the procedures outlined in the OPR 
publication entitled  

“Preparation of Special Guidelines and Handbooks for Approval” 

The objects of the Act are to promote 

➢ the principles of accountability, integrity, transparency and value for money; 

➢ efficiency, fairness, equity and public confidence; and 

➢ local industry development, sustainable procurement and sustainable 

development in public procurement and the disposal of public property. 

As stated in Section 5 (1) 
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2. DEFINITION OF CONTRACTS 

A contract is a legally binding agreement between two or more parties. In public procurement, 

a written contract is used to formalise the supply agreement and to establish the terms and 

conditions, including the rights, obligations and liabilities of the procuring entity and the supplier 

or contractor. General and specific terms and conditions are intended to provide legally 

enforceable provisions for securing the satisfactory performance of the supplier and the client. 

 

 

2.1 Contents of a contract 

Although contracts may differ widely in terms of their purpose and field of application, the 

structure of a written contract generally includes the following: 

 

a.
•Clear and complete description of the goods, works or services to be supplied in the form of 
specifications for goods and works, scope of works (“SOW”) for works and terms of reference (“TOR”) 
for consultancy services b.

•Price, basis of payment, method of payment 

c.
•Schedule of activities 

d.
•Delivery date 

e.
•Applicable Incoterms 

f.
•Reference to order of precedence of the documents forming the contract 

g.
•General conditions of contract 

h.
•Specific terms and conditions 

i.
•Other documents may be incorporated as necessary, e.g., offer, written records of pre-bid meetings, 
email/mail correspondence

NOTE! A written contract is legally enforceable in a court of law and must be 

used by public bodies to safeguard their resources. A contract may take many different 

forms, such as a Long-Term Agreement (“LTA”), a Framework Agreement, a Purchase 

Order (“PO”), or a Memorandum of Understanding (“MOU”). 
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2.2 What makes a contract enforceable? 
To be enforceable, a contract must contain the following seven elements.  

 

➢ Offer - An offer is the beginning of a contract. An offer is a promise in exchange for 

performance by another party and can be revoked or terminated under certain conditions. 

One party must propose an arrangement to the other, including definite terms. When the 

offer is communicated to the other party, the other party has the right to accept, reject or 

amend the offer. If rejected, the offer is terminated. If amended or negotiated, the original 

offer ends and the amendments become a counter-offer that the other party can accept 

or reject. 

 

➢ Acceptance - Best practice dictates that offers from suppliers or contractors be accepted in 

writing so as to minimise risks public bodies assume, such as those related to non-

performance, which can lead to disputes. On an exceptional basis, such as in urgent 

circumstances, an offer can be accepted in person or over the telephone but must 

subsequently be formalised in writing. See the guidelines for treating exigent circumstances 

in the publication entitled General Guidelines: Procurement Methods and Procedures. 

  

➢ Consideration - Consideration is something of value provided by both parties within the 

framework of a contract that induces them to enter into an agreement to exchange mutual 

performance. 

  

NOTE! A procuring entity may accept, reject or amend a bidder’s quotation, 

tender or proposal, in accordance with the instructions to bidders included in the 

solicitation documents. 

NOTE! In the case of a procuring entity entering into a contract with a supplier, 

consideration would be the bid price offered to or accepted by the procuring entity from 

the supplier or contractor in return for works/services/goods. 
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➢ Competence/Capacity - Competence, also called legal capacity, is a party's ability to enter 

into a contract as stated in Section 29 (1) of the Act.  

 

 

➢ Mutual Consent – This requires all relevant parties to agree to a proposal, contract or 

transaction. It is often referred to as a “meeting of the minds”. A valid contract requires the 

parties' consent, which must be free, mutual and communicated to each other. Consent is 

not free when obtained through duress, menace, fraud, undue influence or mistake. If, for 

instance, a person is threatened by the other party with physical harm to him, his family or 

property, humiliation, disgrace or a scandal to him and/ or his family and/ or threatened to 

have someone else criminally prosecuted or sued in civil court, he can rescind the contract. 

 

➢ Legality - A contract is only enforceable if the activity in the contract is legal, in adherence 

with the laws and regulations of the Republic of Trinidad and Tobago. If legal intent does 

not exist, the contract is not valid or legally binding. For example, a contract would not 

meet the legal intent requirement if it is formed to conduct illegal activities. 

 

NOTE! Persons entering into the contract must establish that they are the 

authorised representatives of the supplier or contractor. They must also be of legal age, 

have no convictions under the Act and must possess the mental capacity to enter into 

the contract. 
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3. CONTRACTUAL INSTRUMENTS 

A contractual instrument is a legal document creating an agreement between the procuring 

entity and the supplier or contractor. 

 

3.1 Types of Contractual Instruments 

Types of contractual instruments include: 

➢ Letter of intent 

➢ Purchase order 

➢ Contract for services/works 

➢ Contract for individual consultants/service agreements 

➢ Framework Agreement and other types of Long-Term Agreements 

It is good practice to have model documents for each contractual instrument, differentiating the 

types of procurement.  

 

3.2 Letter of Intent 

A letter of intent is a pre-contractual document, declaring the preliminary commitment of one 

party to do business with another. The letter outlines the main terms of a prospective deal and is 

commonly used in business transactions. This instrument may be issued by a procuring entity to a 

prospective supplier, signed by both parties, and used to express the expectation that both parties 

will enter into a contract in the future. 

 

3.2.1 When to use a Letter of Intent 

The OPR recommends that this pre-contractual instrument should only be used in 

exceptional cases where time does not allow for a definitive contract to be finalised, but exigency 

requires an immediate binding agreement so that the supplier or contractor can initiate contract 

performance before the contract can be signed by all parties.  

 

WARNING! The Letter of Intent entails substantial risk to a public body 

and it is only to be used ON AN EXCEPTIONAL BASIS, for high risk/high value projects, with 

proper justification and approval by the public officer with the appropriate level of 

delegated authority. 
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It is good practice to use a standard format for the letter of intent and to include clauses 

limiting the procuring entity’s responsibilities and allowing it to withdraw with minimum legal and 

financial obligations. The most important principle is that a letter of intent must never be sent 

before an approval of award has been received from a duly authorised representative within the 

procuring entity. 

 

3.3 Purchase Order 

A purchase order (“PO”) is a commercial document and the first official offer issued by a buyer 

to a seller indicating types, quantities and agreed prices for products or services. It is used to 

control the purchasing of products and services from external suppliers. Suppliers or contractors 

are required to return an order acknowledgement to establish acceptance of the PO. When 

accepted by the seller, a legally binding contract is formed through the product transaction 

between the buyer and seller. POs are the most commonly used contract type and, compared to 

other contracts, are a more simplified/ standardised document. The PO itself will either contain 

the contractual terms and conditions or make reference to where such terms and conditions may 

be found.  

 

3.3.1 When to use a Purchase Order 

A PO is used for the purchase of goods, but may specify related services, such as installation, 

training and maintenance. It is mainly used for a short-term duration and should always include or 

refer to the procuring entity’s general terms and conditions of contract for goods or services. POs 

can also be used to draw down on Long-Term Agreements (“LTAs”), such as framework agreements 

or blanket orders. 

 

3.4 Contract for Services/Works 

A contract for services/works establishes a set of terms and conditions and legal obligations 

between the contractual parties for the procurement of services or works.  

 

NOTE! Purchase orders are an important tool that businesses should use 

to ensure spending remains within budget. Without purchase orders, tracking expenses 

is more difficult, prone to errors and validating delivery reports becomes a herculean 

task. 
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3.4.1 When to use a contract for Services/Works 

This contract instrument is better suited to procurements that are: 

 Long term in duration 

 For complex services or works  

 A combination of goods and services 

 Quality-based and linked to product performance or mutual obligations between the 

parties 

 

3.5 Contract for Individual Consultants/Services Agreements 

Service Agreements are contracts used by the procuring entity to enter into an agreement 

with an individual or company for the services of an individual. Service Agreements differ from 

Service Contracts in that Service Contracts define the scope of work to be completed whereas 

Service Agreements define specific terms of reference for an individual. 

 

3.6 Framework Agreements 
A framework agreement is a long-term agreement between one or more procuring entities and 

one or more suppliers or contractors for a period normally ranging between one year and three 

years. The purpose of the Framework Agreement is to establish the terms governing contracts to 

be awarded during a given period, in particular with regard to price and, where appropriate, the 

quantity envisaged.  

 

A framework agreement has the following characteristics 

➢ it is established for specific goods or services at prescribed prices or pricing provisions for 

a defined period of time  

➢ specific orders (call-offs) can be placed repetitively for varying ranges and quantities, at any 

time, during the defined period  

➢ the procuring entity has no legal obligation to order any minimum or maximum quantity 

A framework agreement is an agreement or other arrangement between one or more 

procuring entities and one or more contractors or suppliers which establishes the terms, 
as to price and, where appropriate, quantity, under which the contractor or supplier will 
enter into one or more contracts with the procuring entity during the period in which the 
framework agreement or arrangement applies. 

As stated in Section 4 of the Act 
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➢ it sets out all the commercial terms applicable to the orders that may be issued against the 

agreement for pre-selected goods or services such as, pricing, discounts, payment, delivery, 

packaging and any other relevant special terms as well as the general terms and conditions. 

 

 

3.7   Factors that may affect the duration of the Framework Agreement 

In exceptional cases, a framework agreement may exceed the maximum duration of three (3) 

years established in Section 4 of the Act, where the nature of the market or the requirement 

justifies a longer duration. Reasons for a longer duration include the following: 

❖ The supplier or contractor needs to develop costly technologies or infrastructure that 

require longer engagement to recover investment costs. A longer framework agreement 

may allow for a lower overall or unit price. A similar rationale applies where the costs 

resulting from changing suppliers or contractors, generally known as “migration” costs, is 

demonstrated to be more expensive if the duration is too short; 

 

❖ There are no changes in requirements, but the retendering period is expected to exceed 
nine months, or a large amount of effort is required to complete the process. 

 
❖ The prices of goods or services being sourced from a monopolistic market are expected to 

remain fixed.  
 

Examples of situations where a longer maximum duration for the framework agreement may 

apply include:  

➢ Insurance services (e.g. medical, accident, cargo and warehouse, etc.) 

➢ Banking services 

➢ Utility service providers (e.g. electricity, water, telecommunications, etc.) 

➢ Systems support (e.g. GPS tracking system, security installations, etc.) 

Procurement processes aimed at replacing existing framework agreements must provide all 

bidders with the same amount of information to ensure that there is no undue advantage or 

preferential treatment given to the incumbent vendors or those that have previously held 

framework agreements. Changing the vendors that are party to the framework agreement may 

involve significant migration costs and should be factored into any evaluation to ensure value for 

NOTE! Since framework agreements have long durations, both upfront 

and long-term resources as well as expertise are required to create and manage them 

effectively. The decision to establish a framework arrangement should be anchored in a 

thorough business case 
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money. Criteria should be included in the solicitation process to demonstrate fairness and 

transparency. 

 

3.8 Types of Framework Agreements  

Framework agreements can be set up and configured as follows: 

Type of Framework 
Agreement 

General description and characteristics 

Single vendor One vendor supplying the total requirements for a given type 
of goods/services. 

Multiple vendors 
without secondary 

competition 

Two or more vendors supplying the same requirements with 
clear differentiation or established criteria for using each 
vendor. 

Multiple vendors with 
secondary competition 

Two or more vendors supplying the same requirements. 
Placement of orders is determined through a secondary 
competition. 

 
  

NOTE! There is no obligation to extend or complete a framework 

agreement. If the performance of the supplier or contractor is not satisfactory, if market 

conditions have changed, or if the procuring entity’s demand for the goods and services 

covered by the agreement has changed, the framework agreement may be allowed to 

expire. 
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4. CONTRACT SELECTION 

4.1. Factors to Consider in Selecting Contract Types 

Public bodies are required to develop their procurement and contract management strategies 

early in the procurement process, i.e. during the strategic planning phase that feeds into the 

development of the Annual Procurement Plan. 

To aid in the development of their procurement and contract management strategies, public 

bodies should consider the following factors: 

FACTORS TO CONSIDER DURING CONTRACT SELECTION 

 

Price 
competition 

Price analysis 

Type and 
complexity of 

the 
requirement

Cost analysis 

Combining 
contract types 

Urgency of the 
requirement 

Period of 
performance 
or length of 

production run 

Supplier’s or 
contractor’s 

technical 
capability and 

financial 
responsibility 

Adequacy of 
the supplier’s 

or contractor's 
accounting 

system

Concurrent 
contracts

Extent and 
nature of 
proposed 

subcontracting

Acquisition 
history
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➢ Price competition – Barring exceptional circumstances, competitive tendering results in 

realistic pricing. The establishment of a firm fixed-price contract is in the procuring entity’s 

best interest as it allows the procuring entity to know the extent of its financial commitment 

in advance.  

 

➢ Price analysis - Price analysis, with or without competition, may provide a basis for selecting 

the contract type. With this approach, the price of one provider's products or services is 

compared against competing alternatives or substitutes. For example, if there are five 

competitors submitting bids or proposals for a particular project, a price analysis would 

include a detailed review of the benefits of each offering relative to the quoted prices and 

hence aid in the selection. 

 

➢ Cost analysis - This approach includes a thorough review of the itemised product and 

service components and related costs. In the absence of effective price competition and if 

price analysis is not sufficient, the cost estimates proposed by the supplier or contractor, 

including the estimates obtained from the procuring entity, provide the basis for 

negotiating contract pricing arrangements. It is essential that the uncertainties involved in 

performance, and their possible impact upon costs, be identified and evaluated, so that a 

contract type that places a reasonable degree of cost responsibility upon the contractor 

can be negotiated.  

 

➢ Type and complexity of the requirement - Complex requirements, particularly those unique 

to public bodies, usually result in greater risk assumption by the procuring entity. This is 

especially true for complex research and development contracts, when performance 

uncertainties or the likelihood of changes make it difficult to estimate performance costs 

in advance. As a requirement recurs or as quantity production begins, the cost risk should 

shift from the procuring entity to the supplier or contractor, and a fixed-price contract 

should be considered. 

 

➢ Combining contract types - If the entire contract cannot be a firm-fixed-price agreement, 

the procuring entity should consider whether a portion of the contract can be established 

on a firm-fixed-price basis. 
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➢ Urgency of the requirement - If urgency is a primary factor, the procuring entity may choose 

to assume a greater proportion of risk or it may offer incentives tailored to performance 

outcomes to ensure timely contract performance. 

 

➢ Period of performance or length of production run - In times of economic uncertainty or for 

contracts extending over a relatively long period, a formula for economic price adjustment 

along with price re-determination clauses must be included in the contract documents. 

 

➢ Supplier’s or contractor’s technical capability and financial responsibility 

The technical capacity or experience: Many projects fail because the successful bidder lacks 

the skills and experience required to manage the challenges and complexities of the 

particular infrastructure project. Failure can also occur if the successful bidder does not 

have experience and capacity in all of the required areas of the contract cycle. For example, 

there is a high risk of failure if the successful bidder is an experienced contractor but has 

neither the experience nor the appetite to run the business of managing the asset through 

its life and/or act as a long-term investor.  

Economic and financial standing refers to a business organisation's scale, financial 
resources and insurance, especially when these are assessed by a public body to determine 
whether the business may be considered as a potential supplier. 

Procuring entities should take account of a business's suitability as a potential 
supplier, before inviting or evaluating tenders in order to assess the best candidate to 
whom to award a contract.  

There is a risk that a financially challenged supplier could adopt sub-optimal 

behaviours, fail to deliver aspects of a contract to a satisfactory standard, or fail to deliver 

a contract at all if it experiences financial distress or becomes insolvent.  

 

A procuring entity may need more time and incur additional costs in managing and 

re-procuring the contract or bringing it in-house. Any change of supplier may come at an 

increased price, particularly if short-term or interim arrangements are required. Poor 

delivery or failure may also have consequential effects, for example, delays to the provision 

of important public works and/or risks to the quality and continuity of critical public 

services.  

 

➢ Adequacy of the supplier’s or contractor's accounting system - Before agreeing on a 

contract type other than firm-fixed-price, the procuring entity shall ensure that the 

supplier’s or contractor’s accounting system will permit timely development of all 

necessary cost data in the form required by the proposed contract type. This factor may be 

critical when: 

https://en.wikipedia.org/wiki/Statutory_corporation
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❖ the contract type requires price revision while performance is in progress; or 

❖ a cost-reimbursement contract is being considered and all current or past 

experience with the contractor has been on a fixed-price basis.  

 

➢ Concurrent contracts - If performance under the proposed contract involves concurrent 

operations under other contracts, the impact of those contracts, including their pricing 

arrangements, should be considered. 

 

➢ Extent and nature of proposed subcontracting - If the supplier or contractor proposes 

extensive subcontracting, a contract type reflecting the actual risks to the main supplier or 

contractor should be selected. 

 

➢ Acquisition history - Contractor risk usually decreases as the requirement is repetitively 

acquired. It also allows product descriptions or descriptions of services to be performed to 

be defined more clearly by the procuring entity.   
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5. TYPES OF PROCUREMENT CONTRACTS 

Although contracts come in various shapes and sizes (as discussed above), generally, there are 

three types of contracts that are used in procurement: 

 

5.1. Fixed Price Contracts 

A fixed-price contract is also known as a lump-sum contract. Fixed-price contracts are suitable 

when both parties understand the scope of the requirements and design their ways of working to 

properly scope the project. The primary pricing model of the fixed-price contract is that the 

procuring entity will pay a fixed price for the goods, works or services that the supplier or 

contractor must deliver. In this type of contract, the supplier or contractor bears the majority of 

the risk, given that it must provide for the delivery of the goods, the completion of the works or 

provision of services as stipulated in the contract. 

 

Cost-
Reimbursable 

Contracts

Time and Material 
Contract

Fixed Price 
Contracts 
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5.1.1 When to Use a Fixed-Price Contract 

A fixed-price contract provides for a firm price or, in appropriate cases, an adjustable price. 

Fixed-price contracts providing for an adjustable price may include a ceiling price, a target price 

(including target cost), or both. Unless otherwise specified in the contract, the ceiling price or 

target price is subject to adjustment only by operation of contract clauses providing for equitable 

adjustment or other revision of the contract price under stated circumstances.  

 

 

 

5.1.2 Types of Fixed-Price Contracts 

Types of Fixed Price Contracts include: 

 Firm-Fixed-Price (FFP) contracts 

 Fixed-Price Plus Incentive Fee (FPPI) contracts 

 Fixed-Price with Economic Price Adjustment (FPEPA) contracts 

 

 

5.1.3 Firm-Fixed-Price (FFP) Contracts  

This type of contract is also known as a lump-sum contract and is considered one of the 

simpler types of procurement contracts. This type of contract is commonly used for the 

procurement of commercial products and services when the market is competitive. This type of 

contract is not subject to any adjustment in cost and places all the risk on the contractor. It means 

that the procuring entity will pay a fixed amount regardless of how much it is going to cost the 

supplier or contractor. In fixed-price contracts, once the supplier or contractor signs, they bear the 

full risk as they must complete the tasks within the agreed time and at the agreed cost. In FFP 

contracts, the procuring entity is not going to give any additional fee or incentive to the supplier 

or contractor other than the agreed fixed price.   

 

NOTE! The procuring entity shall use firm-fixed-price or fixed-price with economic 

price adjustment contracts when acquiring commercial items such as transport, fuel, 

medical supplies, vehicles or computers. 
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5.1.4 When to use Firm-Fixed-Price (FFP) Contracts 

An FFP contract is suitable for acquiring commercial items or for acquiring supplies or services 

on the basis of reasonably defined functional or detailed specifications, when the 

procurement/contracting officer can establish fair and reasonable prices at the outset. Such 

contracts can be used in cases when: 

 

➢ There is adequate price competition; 

 

➢ There are reasonable price comparisons with prior purchases of the same or similar 

supplies or services made on a competitive basis or supported by valid certified cost or 

pricing data; 

 

➢ Available cost or pricing information permits realistic estimates of the probable costs of 

performance; or 

 

➢ Performance uncertainties can be identified, reasonable estimates of their cost impact can 

be made, and the supplier or contractor is willing to accept a firm fixed price representing 

assumption of the risks involved. 

 

5.1.5. Fixed-Price Plus Incentive Fee (FPPI) Contracts 

Though FPPI contracts are also awarded with fixed price, the procuring entity agrees to pay 

the supplier or contractor an incentive fee based on the performance or Key Performance 

Indicators (KPIs) agreed by both parties. For example, the procuring entity might set up an incentive 

fee if the supplier or contractor team is going to complete an acceptable delivery ahead of 

schedule. 

 

5.1.6. When to use Fixed-Price Plus Incentive Fee (FPPI) Contracts 

An FPPI contract is appropriate to use when: 

NOTE! An FFP contract should not be used once the procuring entity is not able 

to apply any of the factors listed in Section 5.1.4 to the procurement activity.  
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➢ A firm-fixed-price contract is not suitable; 

➢ The nature of the supplies or services being acquired and other circumstances of the 

acquisition are such that the supplier’s or contractor’s assumption of a degree of cost 

responsibility will provide a positive profit incentive for effective cost control and 

performance; and 

 

➢ The contract also includes incentives on technical performance and/or delivery, so the 

performance requirements provide a reasonable opportunity for the incentives to have a 

meaningful impact on the contractor’s management of the work. 

 

 

5.1.7. Fixed-Price with Economic Price Adjustment (FPEPA) Contracts 

An FPEPA contract allows the upward and downward revision of the stated contract price upon 

the occurrence of specified contingencies. Economic price adjustments are of three general types: 

 

➢ Adjustments based on established prices - These price adjustments are based on 

increases or decreases from an agreed level in the published or otherwise established 

prices of specific items, 

 

➢ Adjustments based on actual costs of labour or material - These price adjustments are 

based on increases or decreases in specified costs of labour or material that the 

contractor experiences during contract performance, 

 

NOTE! An FPPI contract should not be used unless the procuring entity: 

 is certain that the supplier’s or contractor’s accounting system is adequate 

for providing data to support the negotiation of final cost and incentive price 

revision. 

 acquires adequate cost or pricing information for establishing reasonably 

firm targets which is available at the time of initial contract negotiation. 

 specifies in the contract schedule the target cost, target profit and target 

price for each item subject to incentive price revision. 
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➢ Adjustments based on cost indexes of labour or material - These price adjustments are 

based on increases or decreases in labour or material cost standards or indexes that 

are specifically identified in the contract. 

 

The procuring entity may use an FPEPA contract in conjunction with an award-fee incentive 

and performance or delivery incentives when the award fee or incentive is based solely on factors 

other than cost. The contract type remains fixed-price with economic price adjustment when used 

with these incentives. 

Price adjustments based on established prices should normally be restricted to industry-wide 

contingencies. Price adjustments based on labour and material costs should be limited to 

contingencies beyond the supplier’s or contractor’s control. 

 

 

 

The only difference between FFP and FPEPA is the inflation factor that is bound to change every 

year due to market uncertainties. Factors underlying such uncertainties: 

 

❖ Changes in labour, material or other resource costs 

❖ General inflation 

❖ Price fluctuations in commodities 

❖ Changes in bank interest rates 

❖ Fluctuations in currency markets 

❖ Geographical location of the supplier or contractor 

 

5.1.8. When to use an FPEPA Contract 

An FPEPA contract with economic price adjustment may be used when: 

In establishing the base level from which adjustment will be made, 

the procuring entity shall ensure that contingency allowances are not duplicated by inclusion 

in both the base price and the adjustment requested by the contractor under the economic 

price adjustment clause. 

In contracts that do not require submission of certified cost or 

pricing data, the procuring entity shall obtain adequate data to establish the base level 

from which adjustment will be made and may require the verification of the submitted data. 
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➢ there is serious doubt concerning the stability of market or labour conditions that will 

exist during an extended period of contract performance; 

 

➢ the procuring entity and supplier or contractor are looking at establishing a long-term 

relationship, for example one spanning over 10 years, and both parties would like to be 

protected from unstable financial conditions; 

➢ contingencies that would otherwise be included in the contract price can be identified 

and covered separately in the contract.  

 

 

5.2. Cost-Reimbursable Contracts 

A cost-reimbursable contract is a variant of a contract that involves the procuring entity 

making a payment to the supplier or contractor in reimbursement for the supplier’s or contractor’s 

actual costs. In all cost-reimbursement contracts, the seller can charge for all legitimate expenses 

related to delivering the product or service. Added to that is a fee that represents the supplier’s or 

contractor’s profit. It allows the supplier or contractor to protect its profits and assets with 

minimum hassle. The purpose of the contract is to allow the supplier or contractor to either stop 

working after available funds have been spent, or if necessary, to receive additional funding to 

continue the project. 

 

5.2.1 When to use Cost-Reimbursable Contracts 

Cost-reimbursable contracts are only to be used in circumstances that do not allow the 

procuring entity to define its requirements sufficiently to allow for a fixed-price type contract and 

where uncertainties involved in contract performance do not permit costs to be estimated with 

sufficient accuracy to use any type of fixed-price contract. These include urgent alteration or repair 

works, building failure or a fire requiring immediate reconstruction, or replacement of a building 

so as to continue operating.  

NOTE! An FPEPA contract should not be used unless the procuring entity 

determines that it is necessary either to protect the supplier or contractor and the procuring 

entity against significant fluctuations in labour or material costs, or to provide for contract 

price adjustment in the event of changes in the supplier’s or contractor’s established prices. 



General Guidelines – Supply Contracts 
 

29 
HGPL07 - 03-2021 - Version 1.0   

 

 

5.2.2. Types of Cost-Reimbursable Contracts 

 Cost Plus Fixed Fee (CPFF) contracts 

 Cost Plus Award Fee (CPAF) contracts 

 Cost Plus Incentive Fee (CPIF) contracts 

 

5.2.3. Cost-Plus Fixed Fee (CPFF) Contracts 

A cost-plus-fixed-fee contract is a cost-reimbursement contract that provides for the 

payment to the supplier or contractor of a negotiated fee that is fixed at the inception of the 

contract. The fixed fee does not vary with actual cost but may be adjusted as a result of changes in 

the work to be performed under the contract. This contract type permits contracting for efforts 

that might otherwise present too great a risk to contractors, but it provides the supplier or 

contractor only a minimum incentive to control costs. 

 

5.2.4. When to use a Cost-Plus Fixed Fee (CPFF) Contract 

A cost-plus fixed fee contract is suitable for use when circumstances do not allow the procuring 

entity to define its requirements sufficiently to allow for a fixed-price type contract and where 

uncertainties involved in contract performance do not permit costs to be estimated with sufficient 

accuracy.  

Examples for CPFF contracts include:  

➢ The contract is for the performance of research or preliminary exploration or study, and 

the level of effort required is unknown;  

NOTE! A cost-reimbursement contract may not be used unless: 

 the factors in selecting contract types have been considered; 

 a written acquisition plan has been approved and signed by the Accounting Officer; 

 the supplier’s or contractor’s accounting system is adequate for determining costs 

applicable to the contract or order; 

 prior to award of contract or order, adequate resources are available to award and 

manage a contract other than a firm-fixed-priced. 
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➢ The contract is for development and testing and using a cost-plus-incentive-fee contract is 

not practical. 

 

 

5.2.5 Cost-Plus Award Fee (CPAF) Contracts 

The cost-plus award fee (CPAF) contract is a contract that allows the supplier or contractor 

to be reimbursed for all allowable costs plus a fee that is based on performance criteria. The fee is 

typically based on goals or objectives that are more subjective. The award fee is set aside for the 

supplier or contractor to earn through excellent performance, which is determined by an 

evaluation on the basis of criteria stated in the contract and subsequently approved. The amount 

is sufficient to motivate excellent performance. If the supplier’s or contractor’s performance is 

unsatisfactory, the supplier or contractor will not be paid the award fee. 

All contracts providing for award fees shall be supported by an award-fee plan that 

establishes the procedures for evaluating the award fee and an Evaluation Committee for 

conducting the award-fee evaluation. Award-fee plans shall - 

➢ Be approved by the Accounting Officer unless otherwise authorised by the procuring 

entity’s procedures; 

➢ Identify the award-fee evaluation criteria and how they are linked to acquisition objectives 

which shall be defined in terms of contract cost, schedule, and technical performance. The 

criteria should motivate the supplier or contractor to enhance performance in the rated 

areas, but not at the expense of at least minimum acceptable performance in all other 

areas; 

➢ Describe how the supplier’s or contractor's performance will be measured against the 

award-fee evaluation criteria; 

➢ Utilize the adjectival rating and associated description as well as the award-fee pool earned 

percentages shown in the following table. The procuring entity may supplement the 

adjectival rating description. The method used to determine the adjectival rating must be 

documented in the award-fee plan; 

NOTE! No CPFF contract shall be awarded unless the factors listed in section 5.2.4 

above are considered. 
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Sample evaluation criteria to determine award fee 

Award-Fee 

Adjectival 

Rating 

Award-Fee 

Pool 

Available to 

Be Earned 

Fee to be 

earned - % of 

contract 

price 

Description 

Excellent 91% - 100% 20%  Contractor has exceeded almost all of the significant 

award-fee criteria and has met the overall cost, schedule, 

and technical performance requirements of the contract 

in the aggregate as defined and measured against the 

criteria in the award-fee plan for the award-fee evaluation 

period. 

Very Good 76% - 90% 15% Contractor has exceeded many of the significant award-

fee criteria and has met the overall cost, schedule, and 

technical performance requirements of the contract in the 

aggregate as defined and measured against the criteria in 

the award-fee plan for the award-fee evaluation period. 

Good 51% - 75% 10% Contractor has exceeded some of the significant award-

fee criteria and has met the overall cost, schedule, and 

technical performance requirements of the contract in the 

aggregate as defined and measured against the criteria in 

the award-fee plan for the award-fee evaluation period. 

Satisfactory No Greater 

Than 50% 

5% Contractor has met the overall cost, schedule, and 

technical performance requirements of the contract in the 

aggregate as defined and measured against the criteria in 

the award-fee plan for the award-fee evaluation period. 

Unsatisfactory 0% 0% Contractor has failed to meet the overall cost, schedule, 

and technical performance requirements of the contract 

in the aggregate as defined and measured against the 

criteria in the award-fee plan for the award-fee evaluation 

period. 
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5.2.6 When to use a Cost-Plus Award (CPAF) Contract 

CPAF contracts are used to offer incentives based on achieving certain contract objectives, 

for example, completing the project within the specified budget, time and technical performance. 

These contracts are appropriate when elements of performance cannot be objectively or 

quantitatively measured and areas of the procuring entity’s interest or concern may change over 

the course of the contract.  

 

Contracts containing an award fee arrangement require significant additional 

administrative and management efforts and should only be used when the contract amount, 

performance period and expected benefits warrant the cost of the additional efforts. 

 

5.2.7 Cost-Plus Incentive Fee (CPIF) Contracts 

The cost-plus incentive fee contract is a cost-reimbursement contract that provides for the 

initially negotiated fee to be adjusted later by a formula based on the relationship of total allowable 

costs to total target costs. This contract type specifies a target cost, a target fee, minimum and 

maximum fees, and a fee adjustment formula.  

 

After contract performance, the fee payable to the contractor is determined in accordance 

with the formula. In essence, the fee will be increased if the contract was completed at less than 

the target cost and will be decreased if the contract exceeded the target cost. This increase or 

decrease is intended to provide an incentive for the supplier or contractor to manage the contract 

efficiently and in a cost-conscious manner. Therefore, it is in the supplier’s or contractor's best 

interest to keep costs as low as possible — the less money spent, the more money the supplier or 

contractor receives, up to the maximum. 

 

When the total allowable cost is greater than or less than the range of costs within which 

the fee-adjustment formula operates, the supplier or contractor is paid total allowable costs, plus 

the minimum or maximum fee, respectively. 

NOTE! No CPAF contract shall be awarded unless all factors in section 5.2.5 and 

5.2.6 above are considered. 
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Elements of a CPIF Contract 

 

 

Note that if the Contractor Share = 1, the contract is a Fixed Price Contract; if the Contractor 

Share = 0, the contract is a cost-plus fixed fee (CPFF) contract. 

 

Example: 

 Assume a CPIF with: 

• Target Cost = 1,000 

• Target Fee = 100 

• Benefit/Cost Sharing Ratio for cost overruns = 80% Client / 20% Contractor 

• Benefit/Cost Sharing Ratio for cost underruns = 60% Client / 40% Contractor 

 

•estimated total contract costs.Target Cost:

•reasonable costs that the contractor can prove to have 
incurred.Actual Cost:

•the basic fee to be paid if the Target Cost matches the Actual 
Cost (target profit). The Target Fee varies between the 
Minimum Fee and the Maximum Fee according to a formula 
tied to the Actual Cost (e.g. Target Fee could be 10% of Actual 
Cost).

Target Fee:

•the agreed upon cost sharing proportion, normally expressed in 
percentage (e.g. 85% for the client / 15% for the contractor). It 
is often different for cost overruns and cost underruns.

Sharing Ratio:

•the highest fee that may be earned, usually expressed as a 
percentage.Maximum Fee:

•the lowest fee that may be earned, usually expressed as a 
percentage.

Minimum Fee:

The Final Fee (profit of the contractor) is expressed as follows: 

Final Fee = Target Fee + (Target Cost - Actual Cost) * Contractor 

Share 

The Final Price of the contract is expressed as follows: 

Final Price = Actual Cost + Final Fee 
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If the Actual Cost is higher than the Target Cost, say 1,100, the client will pay: 1,100 + 100 + 

(1,000 - 1,100) * 0.2 = 1,180 (contractor earns 80). 

 

If the Actual Cost is lower than the Target Cost, say 900, the client will pay: 900 + 100 + (1,000 

- 900) * 0.4 = 1,040 (contractor earns 140). 

 

5.2.8. When to use a Cost-Plus Incentive Fee (CPIF) Contract 

A CPIF contract is appropriate for services or development and test programmes when: 

 

➢ circumstances do not allow the procuring entity to define its requirements sufficiently to 

allow for a fixed-price type contract or uncertainties involved in contract performance do 

not permit costs to be estimated with sufficient accuracy to use any type of fixed-price 

contract. 

 

➢ A target cost and a fee adjustment formula can be negotiated that are likely to motivate 

the contractor to manage the project in question effectively. 

 

 

5.3.  Time and Material Contracts 

Time-and-material contracts and labour-hour contracts are not fixed-price contracts. A time-

and-material contract provides for acquiring supplies or services on the basis of: 

➢ Direct labour hours at specified fixed hourly rates that include wages, overhead, general 

expenses, and profit 

➢ Actual cost for materials, including: 

 Direct materials, 

 Subcontracts for supplies and incidental services for which there is not a 

labour category specified in the contract, 

 Other direct costs (travel, computer usage, etc.), 

NOTE! No CPIF contract shall be awarded unless all factors in section 5.2.8 above 

are considered. 
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 Applicable indirect costs. Material handling costs shall include only costs 

clearly excluded from the labour-hour rate. 

5.3.1. When to use Time and Material Contracts 

A time-and-material contract should only be used in the following circumstances: 

❖ When there is uncertainty at the time of contract conclusion to accurately estimate the 

extent or duration of the work or to anticipate costs with any reasonable degree of 

confidence. Also, when many of the project details are undetermined when working out a 

contract, then a time-and-material contract is the right way to go.  

 

❖ When working on a long-term project that has dynamic requirements, a time-and-material 

contract allows for flexibility. If timelines are going to change, flexibility is needed to 

account for longer work hours and overtime. Where it is necessary for additions to be made 

or pieces of the project to be discontinued, these elements will need to be accounted for 

in the final costs. 

For procurements where the procuring entity deems that a time and material contract is the 

most suitable option for efficiency and achieving value for money, the procurement officer must 

ensure that the costs for labour and materials are worked out ahead of time. Additionally, the 

procuring entity shall establish “not-to-exceed” conditions to which the supplier or contractor must 

adhere. The duly authorised contract administrator must monitor the performance of the contract 

to ensure that the supplier or contractor does not exceed these conditions. The supplier or 

contractor will also have to inform the procuring entity when limits are reached and acquire 

approvals before proceeding with further work. This way, both parties can come up with solutions 

together. 

 

 

 

 

  

NOTE! A time-and-material contract shall not be used if the total project cost and 

schedule can be defined, or when changes are unlikely to be made during the project. 

 



General Guidelines – Supply Contracts 
 

36 
HGPL07 - 03-2021 - Version 1.0   

 

 

 

 

 

 

 

 

 

 

 

Section 6 
 

General and Special Contract Terms and 

Conditions 
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6. GENERAL AND SPECIAL CONTRACT TERMS AND CONDITIONS 

6.1  Contractual Terms 

A contractual term is the backbone of any contract and establishes the obligations of the 

parties in an agreement. A contractual term is "any provision forming part of a contract". 

Each term gives rise to a contractual obligation, breach of which can give rise to litigation. Not 

all terms are stated expressly, and some terms carry less legal gravity as they are peripheral to the 

objectives of the contract.  

 

6.2  Contract Conditions 

The conditions of a contract determine the parties' obligations. A condition is an act or an event 

that affects the parties' contractual duties. There are three different forms of contract conditions. 

These conditions are categorized by the point in time that the condition must occur, namely 

 

6.2.1 Condition Precedent (Before) 

Sometimes a contract will require that a certain act or event occur before some other act or 

event. This form of condition is known as a condition precedent. A condition precedent is 

something that must occur before a party is obligated under the contract as it precedes the party's 

obligation. This is a common type of condition and contracts often stipulate that a party's 

obligation occurs once another act or event occurs.  

Example: 

Payment for reimbursable items can only be made when the supplier or contractor submits 

their cost for the reimbursable items. This agreement has a condition precedent. The procuring 

After the 
contractual 

duty
DuringBefore

Contractual terms 

serve as the basis for protecting the rights of the parties to a contract and commit the parties 

to a course of action. They establish the rules by which procuring entities and customers 

interact. 
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entity is not obligated to pay the supplier or contractor until all supporting documents identified in 

the contract as being required have been provided. 

 

6.2.2 Condition Concurrent (During) 

This form of contract condition stipulates that something must occur at the same time as some 

other act or event. Known as a condition concurrent, this condition states that something must 

occur simultaneously with another condition. Each party's obligation acts as a condition precedent 

for the other. 

Example:  

When the procuring entity pays for an item, the supplier or contractor is obligated to provide 

the item for which payment was made. 

 

6.2.3 Condition Subsequent (After) 

Conditions subsequent refer to conditions that occur after the formation of a contract. They 

designate an occurrence that terminates the duty of a supplier or contractor to perform their part. 

Although there is a binding contract, one party has an escape clause that provides for the 

termination of the contract should certain conditions arise. 

Example:  

If the procuring entity is unable to make payments within the agreed timeframe, the contract is 

terminated. Once payment to the supplier or contractor is resumed, the project continues.  

 

6.3 Use of Contract Terms and Conditions 

General and special terms and conditions are intended to provide legally enforceable 

provisions for securing satisfactory performance of the parties, i.e. the supplier or contractor and 

the procuring entity. 

 

 

General terms and conditions 

pertain to all kinds of contracts, such as service contracts, purchase orders for goods, 

software license agreements, rental or lease of office space, etc. 

Special terms and conditions 

pertain to an individual contract 
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Special terms and conditions may impose on prospective suppliers or contractors new and 

potentially unnecessary cost elements that they must incorporate in the pricing of goods and 

services they will have to deliver. For this reason, special terms and conditions must be chosen 

with care since they could affect the price the procuring entity pays for its goods and services. The 

general terms and conditions of contract, read in conjunction with the special terms and conditions 

of contract, should be a complete document expressing all the rights and obligations of the parties. 

 

6.4 Examples of General Contract Terms and Conditions  

The following are some general terms and conditions that may be used in a contract: 

 

Legal Status 

This clause defines the legal status of the procuring entity as well as the other parties of 

the contract.  

 

Assignment 

This clause prevents the supplier or contractor from assigning, transferring, pledging or making 

other dispositions of the contract, parts thereof, or any rights, claims or obligations under the 

contract to another party. The clause is intended to minimise the risk for the procuring entity in 

cases where financial failure or changes in the legal status of the supplier or contractor would have 

an imminent effect on the contract performance, such as: 

 Delivery of Good/Services/Works 

 Price 

 Payment Terms 

 Subcontracting 

 Performance/ Security Bonds 

 

Method of payment 

The standard payment term for public bodies is net 30 days, i.e. within thirty (30) days of 

receipt of the supplier’s invoice and supporting documents. However, the payment method may 

be negotiated with the supplier. Where the solicitation document provides for an Advance 

Payment to be made, this payment must be secured by use of an advance payment guarantee’ 

however, this can be negotiated depending on the goods, works or services being procured.  
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Subcontracting 

This clause prescribes that “the supplier or contractor shall obtain prior written approval of 

the procuring entity in cases where the supplier or contractor wants to subcontract parts of the 

contractual obligations to a third party”. This is in line with the clause on the supplier’s 

responsibility for employees and intended to ensure transparency regarding the parties to the 

contract. 

 

Indemnifications 

This clause states that “the supplier or contractor shall indemnify, hold and save harmless, 

and defend, at its own expense, the procuring entity from and against all suits, claims, demands, 

and liability of any nature or kind, arising out of acts of omission of the supplier or contractor”. 

 

Insurance and Liabilities  

This clause requires the supplier or contractor to maintain liability insurance for its 

equipment and property and compensation for its employees. The clause aims to protect the 

procuring entity against possible claims as the result of injury or damages that might arise from 

performance under the contract. 

 

Force Majeure 

This clause excuses delays or failure to perform that would otherwise constitute a contract 

breach and that are beyond the control or influence of the contracting parties. Usually used in 

construction and supply contracts, it exempts the contracting parties from fulfilling their 

contractual obligations for causes that could not be anticipated and/or are beyond their control. 

These causes usually include acts of God, acts of man, acts of Parliament, and other impersonal 

events or occurrences. “Force majeure” is French for superior force, which is also called irresistible 

force. 

 

Dispute Resolution 

This clause is an agreement within a contract that sets out the mechanism for the resolution 

of disputes between the contractual parties. The scope of that agreement is determined in the 

drafting of the clause. 
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Termination 

This clause gives the right to each contracting party to terminate the contract for any cause, 

provided a notice of impending termination is given to the party being terminated within a specific 

time frame that varies according to the type of requirement and duration of contract. This 

minimises the risk to the contractual parties by providing a means to ending their obligations in 

view of unforeseen circumstances while providing a means for the terminated party to cover its 

requirements or find other useful employment for its resources. 

 

Gifts and Hospitality 

This clause states that “suppliers or contractors shall not offer gifts or hospitality to the 

procurement staff of the procuring entity. Examples of gifts and hospitality include recreational 

trips to sporting or cultural events, theme parks or offers of holidays, transportation, or invitations 

to extravagant lunches or dinners are also prohibited”. 

 

6.5 Examples of Special Terms and Conditions 

Some examples of special terms and conditions of a contract are detailed below. 

 

Liquidated damages 

Liquidated damages are a form of redress to be paid by the supplier or contractor to the 

procuring entity in case of non-performance or delayed delivery. An example of this would be a 

fixed sum or percentage for each day the supplier or contractor is late delivering the equipment to 

the agreed location. The sum is usually an estimate of the loss likely to be suffered by the procuring 

entity as a result of non-performance. 

 

Securities / Bonds 

A bond is a written financial instrument executed by a supplier or contractor and a second 

party (the surety or sureties) to ensure fulfilment of the main obligations to a third party (the 

obligee or procuring entity) identified in the bond. Securities/bonds are used, for example, in works 

contracts and highly sensitive consulting or goods contracts and are expressed as a fixed amount 

or as a percentage of the contract value, which should not be less than 5% and no more than 10% 

of the contract value. 

These instruments are used in complex procurement where the cost of putting contracts 

together is high and the impact of non-performance by the supplier or contractor could inflict 

serious damage on the procuring entity. When required, performance bonds are a condition of the 
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contract and must be properly issued and accepted as a condition of effectiveness for the contract. 

Types of securities/bonds include: 

• Performance bond 

• Advance payment bond 

• Bid bond 

• On-demand bond 

• Retention bond 

• Surety 

• Parent company guarantee 

• Escrow 

 

Incoterms 

In the case of equipment, goods and commodities, the purchase order or contract must clearly 

indicate the point of transfer of responsibility for freight and risk from an international supplier or 

contractor to the procuring entity. The International Chamber of Commerce Incoterms or 

Incoterms are standard trade definitions most commonly used in international sales contracts to 

address these important issues, with distinct divisions of responsibility for the following functions: 

 

• packing goods for shipment 

• export clearance 

• transport from factory to port/airport of shipment 

• international transport 

• transport from port of arrival to final destination 

• handling 

• insurance during transport 

• import clearance 

• import duties 

The scope of Incoterms is limited to matters relating to the rights and obligations of the parties 

to the contract of sale with respect to the costs and risks related to the delivery of goods sold. They 

specify where the supplier or contractor delivers the goods, what costs the supplier or contractor 

pays, and when the supplier or contractor passes the transit risk to the procuring entity.  
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6.5.1 Other Terms and Conditions 

 

Title to equipment 

This clause prescribes that “the property right for any equipment or supplies that may be 

furnished by the procuring entity shall rest with or be returned to the procuring entity at the 

conclusion of the contract or when no longer needed by the supplier or contractor”. 

 

Copyright, patents and other proprietary rights 

This clause recognises the principle that if intellectual property is created for the procuring 

entity, “the procuring entity shall own” such property. 

 

  

Unfair Contract Terms 

Unfair Contract Terms include contract clauses that directly or indirectly limit (or attempt to 

limit) the rights of a counterparty protected under contract law. These are held unreasonable 

and/ or liable to be void. For example, any clause that attempts to exclude liability for injury or 

death is often automatically invalid. To obtain information on unfair contract terms defined by 

the Trinidad and Tobago Contract Law, please refer to the Unfair Contract Terms Act, Chapter 

82:37, Act 28 of 1985. 

. 
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Section 7 
 

Contract Preparation and Signature  
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7. CONTRACT PREPARATION AND SIGNATURE 

While the procuring entity can refer to existing templates or model contracts, it is 

recommended that the procuring entity ensures proper approvals and review by legal officers 

when drafting the clauses. Contractual documents should include: 

➢ Solicitation document and subsequent amendments and/or clarifications, 

➢ Offer from the supplier or contractor and any subsequent amendments and/or 

clarifications, 

➢ Award recommendation, 

➢ Recommendations of the evaluation committee, if applicable, 

➢ Final decision taken by the procuring entity. 

 

7.1 Contract Review 

A draft copy of the contract should always be included in the bidding document. Any issues 

relating to the draft contract should be submitted for clarification and should be cleared up before 

tenders are submitted, for example, the supplier or contractor may request that its contractual 

template and/or additional or different terms and conditions are used. 

 

After internal consultation and discussion with the successful supplier or contractor, the 

procuring entity should revise the draft until it is acceptable to both parties. The procuring entity 

should ensure that the contract is complete, all the elements are agreed by the parties, all 

appropriate annexes are included, and the procuring entity’s general and special conditions are 

included in the contract. 

 In particular, the procuring entity should ensure that: 

➢ No contract is entered into by the procuring entity contrary to its general conditions of 

contract, 

➢ The Incoterms included in the contractual documents are the same as the ones requested 

in the solicitation document, 

WARNING! Only minor adjustments to the contract are allowed. Anything 

significant will require a re-tender. 
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➢ A performance bond (if required as per the solicitation document) is presented by the 

supplier or contractor, in a form acceptable to the procuring entity. Performance bonds 

should be kept in a safe and secured environment, 

➢ The name, title and address of the parties are clearly reflected in the contract document. 

 

Prior to awarding the contract, the procuring entity should review any changes proposed by 

the supplier or contractor to determine that there are no conflicts with the original requirement 

and the offer and the said changes were acceptable to the procuring entity. 

 

7.2 Contract Signature 

Once the contract has been completed to the satisfaction of the procuring entity, the 

necessary approvals should be sought. The contract should be printed in duplicate, all pages should 

be initialled and signed by the respective duly authorised representative of the procuring entity 

and the supplier or contractor. The contract must be issued in two signed original copies, one for 

each party. Copies must also be provided to authorised public officers assigned with the 

responsibility to monitor and manage performance of the contract. 

 

7.3 Contract Filing 

While each procuring entity will have its own specific filing procedures for contracts and POs, 

good practice dictates that the procuring entity ensures that a signed copy of the contract (or an 

acknowledgement copy) is returned by the supplier or contractor for record keeping. The 

procuring entity should also ensure that the file is complete before proceeding with any other 

internal procedures. For additional information on document management, refer to the 

publication entitled General Guidelines: Record Keeping and Maintenance of Procurement Files. 

  



General Guidelines – Supply Contracts 
 

47 
HGPL07 - 03-2021 - Version 1.0   

BIBLIOGRAPHY 

 Acquisition.Gov. (2019). Acquisitions.Gov. Retrieved from: 

https://www.acquisition.gov/content/part-1-federal-acquisition-regulations-system  

 Business Dictionary. (n.d.). http://www.businessdictionary.com/definition/fixed-price-

contract.html; 

 CIPS. (n.d.). Framework Arrangements. Retrieved from : 

https://www.cips.org/Documents/Resources/Knowledge%20Summary/Framework%20Ar

rangements.pdf  

 CIPS. (n.d.). Risk Management in Purchasing and Supply Management. Retrieved from: 

https://www.cips.org/Documents/Resources/Knowledge%20Summary/Risk%20Managem

ent.pdf  

 Cruz, S. (2016). What are the Five Components of the COSO Framework. Retrieved from 

the KnowledgeLeader Blog: https://info.knowledgeleader.com/bid/161685/what-are-the-

five-components-of-the-coso-framework  

 Herrera, M. (2013, 03 17). MHA Consulting. Retrieved from Four Types of Risk Mitigation 

and BCM Governance, Risk and Compliance: https://www.mha-it.com/2013/05/17/four-

types-of-risk-mitigation/  

 Le, T. H. (2010). Risk Acceptance Matrix. Ni et al. 

 Praveen Malik, P. (n.d.). PM by PM. Retrieved from: https://www.pmbypm.com/fixed-

price-with-economic-price-adjustment-contract/#.XG64OuhKg2w : 

https://www.pmbypm.com/fixed-price-with-economic-price-adjustment-contract/  

 Public Procurement and Disposal of Public Property. (2015). Republic of Trinidad and 

Tobago. 

 Rhumbix Editorial Staff. (2018). 5 Times to Consider Using a Time and Material Contract. 

Retrieved from Rhumbix: https://rhumbix.com/5-times-to-consider-using-a-time-and-

material-contract/  

 Slayford, S. (2017). bizfluent. Retrieved from https://bizfluent.com/info-8705122-cost-

reimbursable-contract.html : https://bizfluent.com/info-8705122-cost-reimbursable-

contract.html  

 United Nations (2017). UN Procurement Practitioner’s Handbook. United Nations High 

Level Committee on Management Procurement Network. 

 Vitez, O. (2018). What is the Importance of Contracts to a Business. Retrieved from: 

www.small business.chron.com: https://smallbusiness.chron.com/importance-contracts-

business-906.html  

 Wikipedia. Cost Plus Incentive Fee. Retrieved from: https://en.wikipedia.org/wiki/Cost-

plus-incentive_fee  

  

https://www.acquisition.gov/content/part-1-federal-acquisition-regulations-system
http://www.businessdictionary.com/definition/fixed-price-contract.html
http://www.businessdictionary.com/definition/fixed-price-contract.html
https://www.cips.org/Documents/Resources/Knowledge%20Summary/Framework%20Arrangements.pdf
https://www.cips.org/Documents/Resources/Knowledge%20Summary/Framework%20Arrangements.pdf
https://www.cips.org/Documents/Resources/Knowledge%20Summary/Risk%20Management.pdf
https://www.cips.org/Documents/Resources/Knowledge%20Summary/Risk%20Management.pdf
https://info.knowledgeleader.com/bid/161685/what-are-the-five-components-of-the-coso-framework
https://info.knowledgeleader.com/bid/161685/what-are-the-five-components-of-the-coso-framework
https://www.mha-it.com/2013/05/17/four-types-of-risk-mitigation/
https://www.mha-it.com/2013/05/17/four-types-of-risk-mitigation/
https://www.pmbypm.com/fixed-price-with-economic-price-adjustment-contract/#.XG64OuhKg2w
https://www.pmbypm.com/fixed-price-with-economic-price-adjustment-contract/#.XG64OuhKg2w
https://www.pmbypm.com/fixed-price-with-economic-price-adjustment-contract/
https://rhumbix.com/5-times-to-consider-using-a-time-and-material-contract/
https://rhumbix.com/5-times-to-consider-using-a-time-and-material-contract/
https://bizfluent.com/info-8705122-cost-reimbursable-contract.html
https://bizfluent.com/info-8705122-cost-reimbursable-contract.html
https://bizfluent.com/info-8705122-cost-reimbursable-contract.html
https://bizfluent.com/info-8705122-cost-reimbursable-contract.html
https://smallbusiness.chron.com/importance-contracts-business-906.html
https://smallbusiness.chron.com/importance-contracts-business-906.html
https://en.wikipedia.org/wiki/Cost-plus-incentive_fee
https://en.wikipedia.org/wiki/Cost-plus-incentive_fee


General Guidelines – Supply Contracts 
 

48 
HGPL07 - 03-2021 - Version 1.0   

GLOSSARY OF TERMS 

Terms Meaning 

Accountability 
allows an interested party to ensure that the objectives are being 
achieved. 

Accounting Officer 
a person responsible for ensuring that the financial business of the State 
for which he/she is responsible is properly conducted and that public 
funds entrusted to his/her care are properly safe guarded. 

Act 
the Public Procurement and Disposal of Public Property Act, 2015, as 
amended 

Agreement 
a negotiated and typically legally binding arrangement between parties 
as to a course of action. 

Annual Procurement 
Performance Report 

a monitoring mechanism performed on contract delivery progress and 
close-out.  

Annual Procurement Plan 

the requisite document that the procuring entity must prepare to 
reflect the necessary information on the entire procurement activities 
for goods and services and infrastructure to be procured that it plans to 
undertake within the financial fiscal year. 

as-built’ 
as-built drawing is a revised set of drawings submitted by a contractor 
upon completion of a construction project. As-built drawings show the 
dimensions, geometry, and location of all components of the project.  

Asset Management 
the process of ensuring that a company's tangible and intangible assets 
are maintained, accounted for, and put to their highest and best use  

Buyer 
a person that is responsible for identifying and procuring the goods and 
services that an organization requires. 

Codified the arrangement of laws or rules into a systematic code. 

https://investinganswers.com/node/5121
https://investinganswers.com/node/5121
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Terms Meaning 

Commissioning 

Project commissioning is the process of assuring that all systems and 
components of a building or industrial plant are designed, installed, 
tested, operated, and maintained according to the operational 
requirements of the owner or final client 

Competitive Dialogue 
a procedure where an organisation is able to conduct dialogue with 
suppliers/contractors with the goal of developing suitable alternative 
solutions. 

Confidentiality the state of keeping or being kept secret or private. 

Contract Award 
The process of officially notifying a tenderer that they have been 
selected as the preferred provider for a specific contract. 

Contract Management 

to ensure that all parties to the contract fully meet their respective 
obligations as efficiently as possible, delivering the business and 
operational outputs required from the contract and providing value for 
money. 

Contract Price 
The contract price is the price for the goods or services to be received 
in the contract. The contract price helps to determine whether 
a contract may exist. 

Control Activities 
actions established through policies, procedures, guidelines and 
directives.  

Control Environment set of standards, process and structures.  

Defects liability Period 
A defects liability period is a set period of time after a construction 
project has been completed during which a contractor has the right to 
return to the site to remedy defects 

Direct Contracting 
a procuring entity may also opt to purchase directly from one, or where 
feasible, more than one supplier or contractor without competition 
where circumstances dictate. 

Director of Public 
Prosecutions 

the office or official charged with the prosecution of criminal offences. 
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Terms Meaning 

Disposal of Public Property 
includes the transfer without value, sale, lease, concession, or other 
alienation of property that is owned by a public body. 

Efficiency achieving procurement objectives within reasonable time and cost. 

Emergency Procurement 

to consider an urgent and unexpected requirement where the 
conservation of public resources is at risk. Where an emergency exists, 
procuring entity may pursue procurement contracts without complying 
with formal competitive bidding requirements. 

E-purchasing 

Electronic purchasing (e-purchasing), automates and extends manual 
buying and selling processes, from the creation of the requisition 
through to payment of the suppliers. The term e-purchasing 
encompasses back-office ordering systems, e-marketplaces and 
supplier websites. 

Equity all suppliers/contractors have a fair chance of winning the contract. 

Evaluation 
the opening and assessing of bids to identify the preferred provider for 
the project. 

Expression of Interest 
a serious interest from a buyer that their company would be interested 
to pay a certain valuation and acquire the seller’s company through a 
formal offer. 

Fairness 
an even playing field, where all suppliers/contractors are treated 
equally. 

Fixed price 

the price of a good or a service is not subject to bargaining. The term 
commonly indicates that an external agent, such as a merchant or the 
government, has set a price level, which may not be changed for 
individual sales. 

Framework Agreement 

an agreement or other arrangement between one or more procuring 
entities and one or more contractors or suppliers which establishes the 
terms, in particular the terms as to price and, where appropriate, 
quantity, under which the contractor or supplier will enter into one or 
more contracts with the procuring entity during the period in which the 
framework agreement or arrangement applies. 

Goods items you purchase such as furniture, laptops et cetera. 
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Terms Meaning 

Ineligibility List the removal of a supplier/contractor from the procurement database. 

Integrity avoiding corruption and conflicts of interest. 

Internal Control Framework 

a process, effected by the public body’s board of directors, 
management and other personnel, designed to provide reasonable 
assurance regarding the achievement of objectives relating to 
operations, reporting and compliance. 

Invitation to Bid 
a request from the procuring entity inviting providers to submit a 
proposal on a project for a specific goods, works or services. 

Junior Procurement Officer 
a person whose job involves buying low value, low risk goods, works 
and services. 

Legally Binding 

Common legal phrase indicating that an agreement has been 
consciously made, and certain actions are now either required or 
prohibited. For example, a lease for an apartment is legally binding, 
because upon signing the document, the lessor and the lessee are 
agreeing to a number of conditions. 

Letter of Acceptance a formal indication of a successful offer for the project. 

Limited Bidding 
to enable a procuring entity to engage a limited number of suppliers or 
contractors. 

Local Industry Development 

activities that serve to enhance local capacity and competitiveness by 
involvement and participation of local persons, firms and capital market 
and knowledge transfer during the conduct of the programme of goods, 
works or services that are being procured. 

Long term contract 
a contract of more than five years in duration. A long-term contract is 
a contract to perform work for another over an extended period of time 

Market Analysis 
to understand how the supply market works, the direction in which 
the market is going, the competitiveness and the key suppliers within 
the market. 

Mean Time Between 
Failures (MTBF)  

is the predicted elapsed time between inherent failures of a system, 
during normal system 

Mean Time to Repair (MTTR)   
is a basic measure of the maintainability of repairable item. It represents 
the average time required to repair a failed component or device 
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Terms Meaning 

Mobilization 

Mobilisation refers to the activities carried out after the client has 
appointed the trade contractors, but before the trade contractors 
commence work on site. It is a preparatory stage during which the 
majority of activities are managed by the construction manager 

Named Procurement Officer  
a person that leads an organisation’s procurement department and 
oversees the acquisitions of goods, works and services made by the 
organisation. 

Non-Governmental 
Organization 

any non-state, non-profit, voluntary organisation. 

Open Bidding 
an invitation to bid that is advertised either nationally, regionally or 
internationally. 

Parliament 
is the arm of the State entrusted with the responsibility of making laws 
for good governance, and providing oversight of the Government or 
Executive. 

Payment terms  
Payment terms are the conditions under which a vendor completes a 
sale. The payment terms cover. When payment is expected. Any 
conditions on that payment. Any discounts the buyer will receive 

Performance Bonds 

A performance bond, also known as a contract bond, is a surety bond 
issued by an insurance company or a bank to guarantee satisfactory 
completion of a project by a contractor. The term is also used to denote 
a collateral deposit of good faith money, intended to secure a futures 
contract, commonly known as margin. 

Procurement the acquisition of goods, works and services. 

Procurement and Disposal 
Advisory Committee 

to ensure procurement activities including the disposal of public 
property are conducted in line with accepted professional purchasing 
practices and appropriate rules and regulations. 

Procurement Proceedings 

in relation to public procurement, includes the process of procurement 
from the planning stage, soliciting of tenders, awarding of contracts, 
and contract management to the formal acknowledgement of 
completion of the contract. 

Procuring Entity a public body engaged in procurement proceedings. 
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Terms Meaning 

Public Body 

ranging from Ministries to the Tobago House of Assembly (THA), 
Municipal Corporations, Regional Health Authorities, Statutory Bodies, 
State Enterprises, Service Commissions, Parliament, State-owned 
Enterprises, Non-Governmental Organizations, the Judiciary and the 
Office of the President.  

Public Confidence trust bestowed by citizens based on expectations. 

Public Money money that is received or receivable by a public body. 

Public Private Partnership 
Arrangement 

an arrangement between a public body and a private party under which 
the private party undertakes to perform a public function or provide a 
service on behalf of the public body. 

Public Procurement Review 
Board 

a Board to review decisions made by The Office of Procurement 
Regulation. 

Request for Information 
to obtain general information about goods, services or providers and is 
often used prior to specific requisitions for items. 

Request for Proposals 
the Request for Proposals to be prepared by the Procuring Entity for the 
selection of Consultants. 

Request for Quotation 
to invite suppliers into a bidding process to bid on specific products or 
services. 

Retention (public property) the continued possession, use or control of goods. 

Retention (works) 

is a percentage of the amount certified as due to the contractor on an 
interim certificate, that is deducted from the amount due and retained 
by the client. The purpose of retention is to ensure that the contractor 
properly completes the activities required of them under the contract 

Risk  
the potential for failures of a procurement process designed to 
purchase services, products or resources. 

Risk Assessment 
a dynamic and iterative process of identifying, analysing and assessing 
risks.  

Scope of Works 
the detailed communication of requirements for civil or building design 
and/or construction works. 
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Terms Meaning 

Senior Procurement Officer 
a person whose job involves buying high value, high risk goods, works 
and services. 

Service Level Agreements 
(SLA) 

A service-level agreement is a commitment between a service provider 
and a client. Particular aspects of the service – quality, availability, 
responsibilities – are agreed between the service provider and the 
service user 

Services 
the work to be performed by the Consultant/Contractor pursuant to the 
Contract. 

Short-term contract 
  

Temporary contracts. Similar to fixed-term, temporary contracts are 
offered when a contract is not expected to become permanent. 

Socio-Economic Policies  

environmental, social, economic and other policies of Trinidad and 
Tobago authorised or required by the Regulations or other provisions of 
the laws of Trinidad and Tobago to be taken into account by a procuring 
entity in procurement proceedings. 

Solicitation 
seeking information from supply market participants including in the 
case of pre-qualifications.  A solicitation more usually involves seeking 
bids to supply goods, services or works. 

Specifications 
a clear, complete and accurate statement of the description and 
technical requirements of a material/item/service. 

Stand-Still Period 
the period from the dispatch of a notice as required by the Act, during 
which a procuring entity cannot accept the successful submission and 
suppliers, or Consultants can challenge the decision so notified. 

State-Owned Enterprises 
a business enterprise where the government or state has significant 
control through full, majority, or significant minority ownership. 

Supplier Performance 
Management 

a business practice that is used to measure, analyse, and manage the 
supplier’s performance to cut costs, alleviate risks, and drive continuous 
improvement. 

Supplier Registration 

the first step in our process of building and enhancing a global supplier 
community. The information you provide about your company will be 
used to source potential opportunities so be sure to enter as much 
detail about your capabilities as possible. 
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Terms Meaning 

Supplier Relationship 
Management 

the systematic approach of assessing suppliers' contributions and 
influence on success, determining tactics to maximise suppliers' 
performance and developing the strategic approach for executing on 
these determinations. 

Sustainable Development 
the developmental projects that meet the needs of the present without 
compromising the ability of future generations to meet their own 
needs. 

Sustainable Procurement 

a process whereby public bodies meet their needs for goods, works or 
services in a way that achieves value for money on a long-term basis in 
terms of generating benefits not only to the public body, but also to the 
economy and wider society, whist minimising damage to the 
environment. 

Terms of Reference 

the Terms of Reference that explains the objectives, scope of work, 
activities, and tasks to be performed, respective responsibilities of the 
Procuring Entity and the Consultant, and expected results and 
deliverables of the assignment. 

The Office of Procurement 
Regulation 

a body corporate established pursuant to an Act of Parliament, namely 
the Public Procurement and Disposal of Public Property Act, 2015. 

Transparency appropriate information is placed in the public domain. 

Treaty a formally concluded and ratified agreement between countries. 

Two-Stage Bidding 
a procurement method where submission of proposals takes place in 
two (2) stages, where the technical and financial proposals are 
submitted separately. 

Value for Money 
the value derived from the optimal balance of outcomes and input costs 
on the basis of the total cost of supply, maintenance and sustainable 
use. 

Warranty Claims 
Customer’s claim for repair or replacement of, or compensation for 
non-performance or under-performance of an item as provided for in 
its warranty document 

Works the construction and engineering works of all kinds. 

 

 

 


